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' ~ECEIYED" 

09 SEP 30 AH 10: S2 

HEARINGS CLERK 
E~A - - /lEGION 10 

BEFORE THE 

UNITED STATES ENVIRONME TAL PROTECTION AGENCY 


) 
1.n the Matter of: ) 

) DOCKET NO. CWA-I 0-2009-0270 
) 

Sal Gallucci, 11S South west LLC and ) 
Whitehawk Land Development Corporation LLC ) <'COMPLAINT 
Smiths Ferry, Idaho ) 

) 
Respondents. ) 

I, AUTHORITIES 

L 1. This admini strative Complaint ("Complai nt") is issued under the authority vested 

in the Admin ist rator of the U.S. Environmental Protection Agency (HEPA") by Section 309(g) of 

the C1enn Waler AC I ("CW A"), 33 U.S.C. § 13 19(g). The AdminiSiralor has delegnred Ihis 

authority 10 Ihe Regional Administrator of EPA, Region 10, who in turn has redelcgmed lhis 

tllUhority (0 Ihe Di rector of the Office ofCompi iance and Enforcement in Region 10. 

1.2. Pu rsu, n, to Seclion 309(g)(2)(B) of the CWA, 33 USc. § 13 19(g)(2)(8), and in 

accordance with the "Consolidated Rules of Practice Govern ing the Adminisl rali V'e AsscssmenL 

of Civil Penalties," 40 C.F.R Pall 22, EPA hereby proposes the assessment of a civil penalty 

against Sal Gallucci. JJS Southwest LLC and Whitchawk Land Development Corpomtion LLC 

("Respondents") for violations of the CWA. 
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1.3. Tn accordance wilh Section 309(g)(1) of the CWA, 33 ns,c. *1319(g)(i), and 

40 c.F.R. § 22.38(b), EPA has provided the State of fdaho with an opportunity to consult with 

EPA on this matter. 

II. STATUTORY AND REGULATORY BACKGROUND 

2.1. Section 301 (a) of the CWA, 33 U .S.C. § 1311 (a), prohibits the "discharge of any 

!
pol[ulunt hy any person" except, inter alia, as authmi;ted by fI NPDES penl1it isslled PtJr~lJanl to t 

;, 
Section 402 of the CW A, 33 U.S.c. § 1342. 

2.2, Section 502(12) of the CWA, 33 U.S.C, § 1362(11), defines "'discharge of a 

poHUfant" to include "any addition of any pollutant to navigable waters from ilny POjJlt source." 

2.3. Section 502(6) of the CWA, 33 U.S.c. § 13,,92(6), defines "pollutant" to include, 

infer alia, dredged spoil, rock, sand, and biological matcriaJs, 

2.4. SectioJl 502(7) of the CWA, 33 U.S,C. § 1362(7), defines '''navigable water;;" a:; 

"water:> of the United States." 

2.5. 40 e.F.R. § i22.'? de:l1nes "waters of the United States" to include «trihularies"lO 

waters that are "inter;;tatc waxers"' andlor waters that "may be susceptihle to use Hi interstate: or 

fcreign commerce, including all waters which are subject to the ebb and flow of the tide".," 

Section 502(14) of the CWA, 33 U.S,C § 1362(14), defmes "pojnt source" to 

include "any discernihle, confined nnd discrete cunveyunce ... from which pol1utant~ are or may 

be discharged," 

2.7. Section 502(5) of Lhe CWA, 33 U.S,C § 1362(5), defines "person" ,,is "an 

i:1dividuai, corporation, partnership, association, State, muuicipaiity, commis:,.ton, or poiJtic,tl 

subdivision of a State, or any int~rstate body." 1 

2.8. Section 402(p) of the CWA, 33 U .S.C. § 1342-, specifics that an I'\IPDE5 permit is I 
I 

required for any storm water discharge "associated with industrial activity." Section 4D2(p} aJso ' 
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. , 
authorizes EPA to issue regulati ons Ih<.ll designate addiLional storm waler discharge sources and 

establish a comprehensi ve program to regulate these additional sources. 

2.9. 40 CF.R. § 122.26(b)( 14)(x) defines "(s)lorm wale r associaled wi lh industrial 

acti vity" (0 include di scharges associated wi th "[c]onstruclion activity, inc luding c learing 

grading and excavation" resulting in the disturbance of !It least five acres of IOlalland area. 

2. 10. Tn July of2003, EPA re issued the NPDES General Permit for Storm Water 

Discharges From Constmction Activities ("CGP") pursuant to Section 402 of the CW A, 33 

U.S.C § 1342. The COP became effeclive on Jul y 1, 2003 and expired on July 1,2008. For 

construction sites that obtained coverage under the CGP prior to July 1, 2008. the provisions of 

the CGP remain in effect under an administrative extension. 
~ 

2.11. To obtain coverage for storm wate r di scharges from a construction site under the 

CGP, a discharger must fiLla "prepare and submit a complete and accurate Notice orTntent." 

CGP al Pan 2. 

2. 12. Seclion 308(a) of Ihe CWA, 33 U.S.C § 13 18(a), au lhonus EPA to requ ire Ihe 

owner or opera tor of any point source to provide such information as may be reasonubly req uired 

in carry ing out Seclion 402 of the CWA, 33 U.S.c. § 1342. Pursuant to Seclion 308(a), EPA has 

promulgated NPDES permit application requirements. Among these application reql1 irements 

are: 

• the requirement set forth in 40 C.F.R. § 122.21«1)(1) that "[a]ny person 
who discharges or proposes to dj ~cha rgc pollutants ... must subm it a 
complete application to [EPA]." 

• Ihe requ irement set forth in 40 CF.R. § I 22.26(e)( I) thai "rdJ ischargcs of 
storm water associated with indust rial activ ity and wi th small construction 
adivity are requi red to apply ror an individual permit or seek coverage 
under a promulgated storm water general permit," and 

• the requirement sct forth in 40 c.F.R. § 122.2 1 (c}( l ) that regulated 
dischargers or construction storm water submit an NPDES perm.it 
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applic~ttiofl or a Nott~c of intent 10 appJy for covcr,uE!c under a NPDES 
pcrn11[ at le{':s[ liifl<,;\f)' (90) U:lY;; he fore lhc dale 0:1 which 

cOMtruttion is tD commence urtlCAS dn applicable NPDES g\,'nera! permit 
specifies a different s:Jbmittal date, 

administrative penaltiC's :.:g~iim>; any person who violates Section 301 Of 308 of the CWA, 33 

2,14, SectiDn 309(g) of the CWA, 33 US.C. ~ 13 j 9{g). also authorize" EPA to asses" 

administrative penalties against any person who has violated any perm!t condition or limiUltion 

in il pcrmjt under Seclion 402 of the· CWA, 33 U.S.C. § 1342, 

3. L JJS SouthweST LLC ("HS") iK a limited liability cOlnp,my registered u;)der the 

of lhe State of Jdaho. JJS owned andior operated ihc \Vhitl2haWK Subdivision 

('-Subdivision") located on Smiths Ferry Drive ne<lr Smiths Ferry in Valley County, Idnho from 

2005 to 2007. JJS is a "person" as defmed in Section 502(5) of the CWA; 33 U.S.C ~ l362(5). 

3.2 Whltehawk Land Development Corporalion. LLC C'Whitch~Mk") is alimit<:d 

liability company regisrered under the jaws of the Stille of Idaho. Whitehawk currently owns the 

Subdivision. Whitehi.iWk is 1:1 "person" as d.:fined ill Secl':on S02\~i) of lhe CW1\, 33 U"S,c. 

§ 1362(5). 

3.3. Re.spondent Sal Gallucci is an individual, and is affiliated with both JJS and 

\VhitehJwk. My. Gallucci has beerllhe primary poinl of COf)t;lC( fOf JJS and Wbitchnwk, and he 

hil~ riirectcd the contractors' work at the Suhdivision. ML Gallucci is ;] "person" as defined HI 

3,4, From :m05!O 2007, JJS owned and/or opertJlcd th(} Suhdivision, and White!lttwk 

bas owned the Subdivision from 2007 to the prC5cnL From 2005 Lo 2007 JJS and Gallucci had 
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2007 to !be pn::'senl Whi!cha\'lk and Gallucci tmve had ope-rulionnJ control oftbe Subtljvlsion, 

3.5. The active construction within the SlIhdivlSior. consis!,; of npp::uximateJy 6J7) 

acres of road conStruction and improvements as~odated with the S!lbdivi"iorL That road 

cuo'llruC'[ion and imptOvC!HeOtS began in the spring of 2005 )0 COf'HiccLion with the Subdivision 

development. 

3.6. SeVCTd; unnamed trihuL3xks ("UNTs") In !he North fClfK the P;tycUe River 

c0,,,,metion and improvement projects within (he Subdivi"on 

3.7. 	 The Knrth Fork: of the Payette River f10ws it:(o the Paycu\: River, whkh nows 

the Pacific OC":4n. 

3.8. Tbe UNTs runr;ing through (he Site, the Korth Fork of the Payette River, the 

Payette River, the Sn.akc River, the Columbia River and the Pacific Ocean arc till "n;)vigahl<: 

\VlHcr,," :t~ dt:fiw:;d in SCCllU!1 502(7) of the C\VA, 33 U.S,c. § 1362(7};nnd are "wute;" of the 

Unjted SiBle;," as defined 111 40 C.F.R. § 122,2, In the alternative, fhc are conduits to 

waters of the United Stares. 

3.9. As operators of a COl1stnlctinn :::iie that discharge'! stonn water inlo WJ:1ters of 1bc 

Cnitcd Stales, Resp0Gdents wert' required to ol::t,Jin COv{:t:Jge under an NPDES pcnnit before 

beginning construction activH1CS. They have m::'\-er obtained a valid NPDBS permit to di"ichllrgc 

slorm wflte,r at 'I:c Subdlvlsion. 

3.10. Upon information and beJief, in the spring uf2005, Respondents began 

cons!rucrio;) acllvilies thal resulted in the clearing, grading, and/or excavation of one or mOre 
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acres of land in (he Subdi vision in connection with the con'struction, widening and maintenance 

of roads. 

3. 11. On August 18.200& and June 16. 2009, the Idaho Depanmcnl of Environmcn lal 

Quality (" IDEQ") cond ucted inspections of the Site. During those inspections, IDEQ 

documenled discharges of sediment from fhe conslruc tion ac ti vities [0 one or more of the UNTs 

in the Subdivision. 

3.12. On December J, 2008 and M ay 1,2009, EPA conducted inspections of Ihe 

Subdivision. During those inspec tions, EPA documented discharges of sed iment from the 

constnJcti on activities {O one or more of the UNTs in the Subdivision . 

COllnt 1 
<. 

(Failure to Apply for a Permit) 

3.13. At the time they commenced construction at the Sile, Respondents were 

"person(s] who discharge[] or proposeD to di scharge pollutants" within the meaning o f 40 C.F.R 

§ 122,21 (a)( I). 

3. 14. During the time o f construction <l Ithe Sllbdiv ision, Respondents were 

"discharge r[s] o f storm water assoc iated with industri al ac ti vity" wi thin the meaning of 40 

C.F.R. § 122.26(c) 

3. 15. As owners and operators o f lhe Subdivis io n, Responden ts were required to either 

submit a Notice o f Inlent to obfain coverage under the CGP or app ly fo r an indi vidual NPDES 

permit before beginning construction activ ities at the Site. 

3. 16. Respondents failed to apply for an individual NPDES permit or properl y seek 

coverage under the CGP. 

3. 17. The road construction and improvements within the Subdi vision cont inue to 

discharge sediment to the UNTs, and Respondents have not stabili zed the di sturbed areas of [he 

construction s ites within the Subdivision. 

COMPLAJNT - PAGE 6 U.S. Environmental Protection J\gency 

DOCKET NO. CWA- IO-2009-0270 1200 Sixth Ayenue, Suite 900 


Sco llle, Washington 91UOI 

(206)553-1037 




5 

10 

15 

20 

25 

•• 

1 

2 

3 

4 

6 

7 

8 

9 

II 

12 

13 

14 

16 

17 

18 

19 

2 1 

22 

23 

24 

, ' 
3.18. Respondents' fai lure to apply for NPDES permits placed Respondents in violalion 

of the requirements imposed pursuant to Section 308 of the CWA, 33 U.S.c. § 13 18. Pursuant t 

Seclion 309(g) of the CWA, 33 U.S.c. § 1319(g). and 40 C.ER Part 19, Respondents are liable 

for civil pena lties nO!' to exceed $ 11,000 per day for each day during which the violation 

con tinues for violat ions occurring prior to January 12,2009, and $ 16,000 per day fo r each day 

during which the violations continue afler January 12,2009. 

Counl2 

(Discharge Without a Permit) 


3. 19. During the August 18, 2008 and June 16,2009 site inspect ions, IDEQ obse rved 

ev idence of large di scharges of sed imen t from the road construction that had entered one or more 

oflhe UNT,. 

3.20. During its December 3, 2008, and May 1, 2009 inspections of the Subdivision, 

EPA observed evidence of large discharges of sediment from the road construction that had 

entered one or more of the VNTs. 

3.2 1. T he construcl ion activ ities.'I( the Subdivis ion resu lted in Ihe discharge of "Slorm 

waler associated wi th industria l activity" to the UNTs of the Nonh Fork a f lhe Payette Ri ver. 

Upon informa tio n i.1ud be li ef, owing to the steep slopes, the hjghl y-erodible nature o f the so ils in 

the Subdivis ion, and the close proximity of the construction work to the UNTs, the winter snOw 

pack, and the climatic conditions in the area, Respo ndents d ischarged stann wate r assoc iated 

wi th indust rial activity to waters o f the United States at numerous occasions during rai nfall and 

snowmelt even ts between May 2005 and the present 

3.22. TIle storm wa ter was contaminated with, among other thi ngs, sediment, sand, and 

dirt . 

3.23. The road construction and improvements withi n the Subdivis ion eonsritutes a 

"point source" within the meani ng of Section 502( 14) of the CWA, 33 U.S.c. § 1362( 14). 
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3.24. The sediment, sand and dirt in the stOim waler consti tu te "pollu l<mt [sl" wi thin the 

meaning of Section 502(6) of the CWA, 33 U.S.c. § 1362(6). 

3.25. By causi ng such storm water 10 en ter waters of the United States, Responden ts 

engaged in a "d ischarge of pollmants" from a point source within the meaning of Sections 301(a) 

and 502( 12) of the CWA, 33 U.S.c. § 1311(a) and 1362(12). 

3.26. Respondents' discharges of slOrm water were nor authorized by a pennil iss lled 

pursuant to Section 402 of lhe CWA, 33 V.S.c. § 1342. Therefore, Respondents vio lated 

Seclion 30 I (a) of the CW A, 33 U.S .c. § 1311 (a). 

3.27. Each day that storm waler was d ischarged without the req ui red pennit constitu tes 

an addirional day of viola lion of Section 301 of the CWA, 2 3 U.S.C. § 1311. Pursuant 10 Section 

309(g) of the CWA, 33 U.S.c. § 1319(g), and 40 C.F.R. Pan 19, Respondents are liable for civil 

penalties not to exceed $1 1,000 per day for each day during which the violation continues for 

violations occurring prior to January 12,2009, and $ 16,000 per day for each day during which 

Ihe vio lat ions continue afler January 12,2009. 

IV. PROPOSED PENALTY 

4. 1. Based on the fo regoing allegat ions, and pursuant to the <tUthority of Section 

309(g)(2)(B) of the CWA, 33 U.S.c. § 1319(g)(2)(8), EPA proposes that an administ rat ive 

penalty of $ 125,000 be assessed against Respondents. 

4.2. EPA proposes thi s penalty amount after considering the applicab le penalty factors 

in Section 309(g)(3) of the CWA, 33 U.S.c. § 13 19(g)(3) . These statutory pcn3lty fac tors are as 

fo llows: the nalUre, c irc umstances, ex tent , and gravi ty of the vio lation or violati ons, and , with 

respect to Respondents, abi lity to pay, any prior hi sto ry of such viola tions, the degree of 

culpabi lity, economic benefi t or savings (if any) resulting rrom the violation, and such other 

matters as justice may require. 
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4.3. The proposed penally refk:cts 

EPA's determination that a failure to apply for an NPDES permit, unpermitted discharges, and it 

failure to comply wilh the CGP requirements are serious violations which resuhed in h;.Irrn to the 

environment Operating without a permit signif:cu!H1Y undcnuincs C\VA's tegulatory 

scheme. Tbe gravity of lhe viola:ion is hig:1 Decau'ic Respondents commenced construction on 

Sleep slopes _with highly·erodible ::;Qils ~ldjacent to creeks without having applied for or received 

coverage under the CGP, and Hei..ponJent:;' action;; ['e~lJhcu ill the dh,dmrgc of large volumes of 

sediment to tbe U:.1Ts of the t\"orth Fork of the Puyette Rive-r. The 1\ortl1 Fork of the Payelle 

RlVet is listed as impJired for sedimer:L Respondents. falled to llhplement adequate best 

m:;m<lgi'mcnt practices ("BMPs") find structural controls tomi:nill11i:rc 

effects of storm water discharges" 

4.4. Rc:;ponde-:l1S' History 0: Prior ViQlatjQQs: EPA is uc.aware aoy htstory of prior 

violatIons of the C\VA by Respondents, 

45 The proposed penalty renccts a high degree 

of culpability" JJS and Gallucci started construction Ort a large housing d¢velopment in 2005 

wi:l:ouf an ~PDES permit, and with01.H taking steps 10 minimize C}T'ii,10n or sediment discharge, 

to CNTs, In 2008, Respondents were told by IDEQ that there were significant erosioo and 

stonn water runoff issues at the Subdtvh,ion. Moreover, in August 2008, IDEQ wrote nleUer to 

Respondents sto:;.ing that NPDES construction ge,neral permit coverage would hc rcqui;cd for the 

cOJ):.trucliol1 ill [he Sllbdivl.;i0n, EPA ai::;o intt)ro)(!d Whitebavlk s;}d Gallucci of the NPDES 

CGP Pemlit requirements. Nevertheless, Rc;,-ponden!s never successfully obtained covemgc 

under the CGP. Respondents' cons.truction activities at the Subdivision resulted in [he dIscharge 

of poHut~!l1ts infO wmers of ~he United Stales ir violation of Section 30l(a} of the CWA, 33 
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result oflhclf unpermitted Ucllviries described above, This ec.oliOmic bcm:-fil indudes the 

deltiyeci WSi ~sociated with timely prepu! ing and suhmitting 3 Notice of mtffiL lht d,,"'layed 

("SWPPP"), the avoided costj\ of iIls1uHh:g: ~ppropriate BMPs and MfUctural controJs, Inc 

avoided costs of conducting weekly lospectior;s, and tbe avoideJ C()st~ of maln{;)ining 

appropriate 13MPs and structural controls, 

4.7. Abilitv:o Pay. Based on the informntion available to EPA regnrding 

Respondents' finunciai conditioo) Respoodents appear able tD pay the civil penalty proposed if! 

this Complaint Should Respondent'1- ,uhum tntbrmmion ':,,,b,c'arrtiating.'In tflahility to 

4.8 Other Maners as j ustke May Require: Complainant lS not aware of any fae:;; that 

would require tile applicali::m of {he "other maHers" [actor. 

v. OPPORTCNlTY TO REQUEST A HEARING 

5.1, Respondents have the rtght [0 file an Answer requesting <I heming on any material 

fact contained in this Amended Complaint or on the nppropri<J!{;'11e&S of the penalty proposed 

hc-rein. Upon n;"ruC"l, the Pr,;~lding Officer mny hold u the ,lSSCH5JH-Cnt of 

penait:es~ conducted in nccordance with the pro'vlsions the P:lft 22 Rules and the 

Administcative Procedure Acl, ,5 F .S.C § 551 et se.q, A copy of the Part 21 Rule:; accompanies 

this Amended Complaint, 

5.2, Respondcnts' AObwers, includmg any request for hearing, must be in writing and 

m1.,lst be fjled with: 

Region;)j Hearing Clerk 
U,S, Environmental Protection Agency, Region 10 
1:2()() Slxth Avenue. Sult< 900. Mail SlOp ORC-ISS 
S:;;ltlk, ¥h!:;;hington 98101 
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VI. FAIi:..'URE TO FILE AN ANSWER 

6. 1. To avoid a default o rder being entered pursuant (0 40 c.F.R. § 22.17, 

Respo ndenL<:; must file a written Answer to this Complaint with lhe Regional Hearing Clerk 

wi thin lhiny (30) days after service o f thi s Complaint. 

6 .2. Tn accordance with 40 c.F.R. § 22.15 , Respondents' Answers must cle~rly and 

di rectly admit, deny, or explain each of the factual alJegations contained in this Complaint with 

regard to which Respondents have any knowledge. Respo ndents ' Answer must al so state: (I ) the 

c ircumstances or arguments which arc alleged to constitute the grounds of defense; (2) the facts 

which Respondents intend to place at issue; and (3) whether a hearing is requested . Failure to 

admit, deny. or explain any material ractua l allegat ion contained herein constitutes an admission 

o f the allegmio n. <. 

VII. INFORMAL SETTLEMENT CONFERENCE 

7. 1. Whether or not Respondents rcqnest a hearing, Respondents may request an 

informal settlement conference to discuss the facts of this case , the proposcd penalty, and t.he 

possibility o f settling thi s matter. To request such a settlement confe rence. Respondents should 

contact: 

Mark Ryan 

Assistant Regional Counsel 

U.S. Environmental Protection Agency, Region 10 
1435 N. Orchard Street 
Boise, ID 83706 
(208) 378-5768 

7.2. Note that a request for an informal sett lement conference does nor exrend the 

thirty (30) day period of fi ling a written Answer to this Complaint. nor does it waive 

Respondents' right to request a hearing. 

7.3. Respondents arc advi sed that, after the Complaint is issucd, the Part 22 Rules 

prohibit any ex parle (uniialeraJ) discussion of the merits of these o r any o ther faclUally related 
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proceedings wi th the Administrator, the Environmental Appeals Board or its members, the 

Regional Judicial Officer, the Presiding Officer, or any other person who is likely to advise these 

officials in the decision of th is case. 

VIII. RESERVATIONS 

8.1. Neither assessment nor payment of an administrat ive civil penally pursuant to this 

Complaint shall affect Respondents' continuing obUgarjon to comply wilh: (I) Ihe CWA and all 

other environmental statutes; (2) the terms and conditions of all applicable CWA permits; and (3 

any Compliance Order issued to Respondents under Section 309(a) of the CWA, 33 V.S.c. 

§ 1319(a), concerning the violations alleged herein. 

<. 

Yof SepLembe 2009 


s~ i > Director 
pl"6nce and Enforcement 
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CERTIFICATE OF SERVICE 

I certify that the foregoing "Complaint" was sent to the follow ing persons, in the manner 
specified, on the date below: 

Original and one copy, hand-delivered: 

Carol Kennedy, Regional Hearing Clerk 
U.S. Environmental Protection Agency 

Region 10, Mail Stop: ORC-IS8 

1200 Sixth Avenue, Suite 900 

Seattle, WA 98101 


A tllJe and correct copy, together with a copy of the "Consolidated Rules of Practice Governing 
the Administrative Assessment of Civil Penalties," 40 C.F.R Part 22, by certified mail , return 
receipt requested: ., 

Sal Gallucc i 

Whitehawk Land Development Comp::my 

JJS Southwest LLC 

2041 San Elijo Avenue 

Cardiff, CA 92007 


Dated: q !JO /09 

(jrU - 15 V 

U,S, EPA Region 10 
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